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The Patent and Trademark Office sent attorney for appellants a communication 
entitled "Response to Arguments" on March 18, 2009. This communication is stated to 
be in response to appellants' January 13, 2009 reply brief. 

Appellants submit this motion to strike the March 18, 2009 communication 
because the communication does not comply with 37 CFR 41 .43, entitled "Examiner's 
Response to Reply Brief or MPEP Section 1207.05 entitled "Supplemental Examiner's 
Answer." 

37 CFR 41 .43 requires the primary examiner to acknowledge receipt and entry of 
the reply brief. Because the primary examiner has not acknowledged entry of the reply 
brief and has not formally acknowledged receipt thereof, the requirements of 37 CFR 
41.43 have not been met In addition, there is no provision in the Rules of Practice or 
the MPFp fnr the primaiy^xamin a raoa e plY .to. an -app e l ^ ^ 



entitled "Response to Arguments." 

MPEP Section 1207.05 states: "Every supplemental examiner's answer must be 
approved by a Technology Center (TC) Director or designee." The March 18, 2009 
communication was electronically signed by the primary examiner. It contains no 



PAGE 1/2 ' RCVD AT 3/2N2009 2:59:04 PM [Eastern Daylight Time] 1 SVR:USPTO-EFXRF-5/30 * DNIS:2738300 * CSID: ' DURATION (mm-ss):01-34 



03-26-' 09 14:55 FROM- 



T-049 P002/002 F-990 



Application No.: 09/821,753 



Docket No.; 2328-0S3 



indication of approval by a Technology Center Director or designee. Consequently, the 
March 18, 2009 communication fails to comply with MPEP Section 1207.05 and 
therefore is fatally defective. 

MPEP Section 1207.051. states: "In response to a reply brief filed in compliance 
with 37 CFR 41.41, the primary examiner may: (A) withdraw the final rejection and 
reopen prosecution (see MPEP Section 1207.04); or (B) provide a supplemental 
examiner's answer responding to any new issue raised in the reply brief. The examiner 
can not issue a supplemental examiner's answer if the reply brief raised no new issue." 
The March 18, 2009 communication (1) makes no allegation of appellants' reply brief 
raising a new issue and (2) does not include a withdrawal of the final rejection and 
reopening of prosecution. In fact, the reply brief does not raise new issues; it points out 
inadequacies in the examiner's answer and why there are incorrect rationales in the 
answer for (1) the new ground of rejection and (2) the new arguments raised in the 
answer. An example of the inadequacy in the answer is the failure to consider claim 59. 
This is another reason why the March 18. 2009 communication fails to comply with 
MPEP Section 1 207.05 and is fatally defective. 

Granting of the motion is in order. 

Please charge any shortage in fees due in connection with the filing of this paper, 
including extension of time fees, to Deposit Account 07-1337 and please credit any excess 
fees to such deposit account 

Respectfully submitted, 
LOWE HAUPTMAN HAM & BERNER, LLP 
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